ARTICLE-7
OPERATIONS & MAINTENANCE

7.1. [a} Obligations of the Cancessionaire

In addition to any of its other obligations under this Agreement, the Concessinnaire
shall manage, operate, maintain and repair the Project Facilities and Services,
entirely at its cost, charges, expenses. and risk in accordance with the provisions of
this Agreement, The Concessionaire’s ohligations under this Article 7.1 shall inelude
but shall not be hmited to the following:

({1} Berth and Terminal Operations:

The Concessionaire shall

fa) prompily commence operations upon the Project Facilities and Services heing
declared by the Concessioning Authonty as ready for operations;

(b mitke efforts to maximise cargo handled so a5 to achieve optimal utilization of
the Project Facilibes and Services;

fe) ensure comphance of the Project Facilitics and Services al least as per (he
Scope of Work;

el be free teo deploy higher capacity equipment/facility/ technology ete and
mduct new technology and carry out value engineering for improved productivity
and/or improved utilization and/or [or cost saving of project asscts during the
concession period |

{e] ensure that the Project Facilities and Services shall adhere to the Operations
and Maintenance Standards and Safety Standards and there is safe. smooth and
uninternipted flow of traffic under normal operating conditions;

if) minimise disruption to traffic in the event of accidents ar ather incidents
affecting the safety and use of the Project Facilities and Services by providing a rapid
and effective response and mamntaining liaison with emergency services of the
Concessioning Authority or other agencies;

g make available all necessary finoncial, technical, technological, managerial
and otheér resources for operation, mamtenance, repair and replacement of the
Project Facilities and Services in a timely manner;

(hj ensure mamntenance of proper and accurate record/ dataf accounts relating to
aperations of the Project Facilities and Services and the revenue earned there from:

i) obtain, maintain and comply with Applicable Permits and comply with the
Applicable Laws moluding those relating but not imited to dock side s-.n.ﬁ:t}u health,
environment and labour; T
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(i} subject to the provisions of this Agreement, perform, undertake or provide, in
connection with the Project, all services which the Concessioning Authority is
authorized to perform, undertake or provide under the provigsions of the MPT Act; and

(%) prevent, with the assistance of concerned law enforcement agencies, any
encroachmen! or unauthorized use of the Project Facilities and Services.

({iij Repairs and Maintenance
The Concessionaire shall at its own cost;

[a]  repair as necessary and maintain the Project Facilities and Services or-@ny part
thereof in avcordance with the Scope of Work and for this purpose catTy vl routine
preventive measures and maintenance of the Project Facilities and Services including
resurveying of pavement, repair structures and repair and refurbish equipments; and

(b} maintain the Project Facilities and Services in accordance with the provisions
ol this Agreemen! and Good Industry Practice with the objective of providing
adequate service standards and ensunng that the Project Facilities and Services to be
transierred to the Concessioning Authornty upon expiry of the Concession Pedod are
in good condition, normal wear and (ear excepted,

(liif Replacement of Equipment

The Convessionaire shall @t i1 cost, plan for replacement of the equipment well
ahead of the time when the utility thereof is reasonably expected to expire and replace
the cquipment in accordance with Good Industry Practice so as to ensure that the
Project facilities and Services commensurate with the Scope of Work, at all times
during the Concesaion Perfod

fiv] Repairs, Replacement or Restoration

The Concessionaire shall at ity own costs, promptly and diligently repair, replace or
restore any of the Project Facilities and Services or part thereof which may be lost,
damaged, or destroved for any reason wharsoever.

{v/ Removal / Replacement of Assets

Except as provided/suthorized under this Agreement the Concessionaire shall not,
without the prior written intimation to the Concessioning Authority, remove or
replace any assets comprised in the Project Facilities and Services. Such notice shall
contain the exact details of the assets that the Concessionaire intends to remove
and/or replace, its reasons for doing so and the likely period for replacement.

{vi] Payments to the Concessioning Authority
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per Article 9.
(vii] Access for Inspection

The Concessionaire shall be abliged to extend all co-cperation to Experts appomted
by the Concessioning Authotity for purposes of verifving that the Project/the Praject
Facilities' and Services are opersted and meintamed in compliance with the
Performance Standards and adhere to the Operations and Maintenance Standards
and Safety Standards. Such verification shall be made annually, Additionally, the
Concessionaire shall upon prior intimation by the Concessioning Autharity provide
the authorzed representatives of the Concessioning Authority access to the Port’s
Assets/ the Project Facilities and Services for inspection and review of opecations and
also to ascertain compliance with any of the requirements under this Apreement,
Without prejudice to the generality of this provision, it is agreed that the
Contessionaire shall in particular extend all co-speration and mnformation reguired
by the Experts appointed by the Concessioning Authority for conducting & safety
audit and verifying that the Project/Project Facilities and Services are in strict
compliance with the Safety Standards.

|viii) Reports

The Concessionaire shall provide to the Concessioning Authority, Manthly TEROFTS O
cargn traffic, unit gross output/ diecharge rates at berth, daily output rated per
vessel, transit storage dwell time, tumaround time for receipt/delivery operations,
Tarfl carned and collected in respect of Project Faeilities and Services and elfective
working time to waiting, within 15 {[ilfteen) Days following the end of each Month, and
any ather infarmation relating to operations which the Concessioning Authority Ay
require from time 1o time. If s0 desired by the Concessioning Authority, the
Concessionaire shall provide the reports in prescribed formats and in electronic form
s0 as to provide online aceess 1o the Concessinning Authority and its representatives,

lix) Computer System and Network

The Concessionaire shall install, operate and maintain such computer system and
network (such as Electronic Data Interchange and Port Community System) and
follow such protocol as the Concessioning Authority may specify from time to tme.

(%) Security Arrangements

The Conceasionaire may make its own arrangements for seCcurity in the Project Site/
Port's Assets and with respect to the Project Site, The Concessionaire shall abide by
the security regulations/ procedures prescribed by the Concessioning Authority or a
Government Authority from time to time. It shall also conform to and assist the
Concessiomng Authority or any authority responsible therefor in conforming te the
International Ship and Port facility Security Code (“ISP8 Code”) and such other
Eﬂdnﬂ.-' requirements of [nternational Mantime Organization as m icable to
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(xij Employment of Personnel

The Concessionaire shall employ qualified and skilled personnel reguired o operale
the Project Facilities and Services. The terms of emplovment may be as deemed fit by
the Concessionaire and the Concessionaire shall conply with all Applicable Laws and
bear all costs in this regard. Without prejudice to the generality of this provision, all
requisite approvals for employment of personnel of forcign origin or nationality shall
be obtamed by the Concessionaire prior to engaging such personnel. Failure to obtain
approval will not amount to a Force Majeure Event, All emplovees shall alwavs
remain the Concessionaire's responsihility

Further, the Concessionaire shall comply with the requirements of employing the
‘existing personnel/ labour as agreed to and set out in Appendix 11, All labour law
compliances shall be that of the Concessionaire alone

{xii) Minimum Guaranteed Cargo

The Concessiondire hereby unconditionally guarantees the Concessioning Authority
annual cargo handling of the levels sét out in Appendix 14 *Minimum Guaranteed
Carge’) and agrees that except as provided in this Agreement, it shall not be entitled
to any relaxation of its gearantee in this réspect.

In the event the concessionaire is not able/likely to utilize the project Facilities for a
continuous period of 48 hours, the authority shall be enutled to use the project
facilites on the following terms and conditions without any relaxation in minimum
gudrantee cargo obhligation of concessionnire:

I, KMPT is allowed to handie ‘Other Carge’, other than negative list specified in
Appendix 1Y as per SOP of common user basis as per forecast of Veasgels,

_r...l

NMPT will shift the vessel on or prior to arrival of Concessionaire’s vessel with at
least 24 hrs, prior notice from the Concessionaire,

3. NMPT wall not utilize equipment and man power of SPV for handling such vesscls.
However, in case of mutual consent, equipment and man power can be used on
chargeable bagis: The charges will be decided mutually.

fxilf) Indemnity Against Claims for Loss of Goods

Naotwithstanding anything contained in the MPT Act or any sther law for the time
being in force, the Concessicnaire shall be responsible for meeting any claim, action,
Uit or proceeding [the “Action™) by any third party alleging the loss, destruction or
deterioration of goods of which charge has been taken by the Concessionaire and
indemnify, save and hold harmless the Concessioning Authority; 15 officers,
employees, agents and representatives (the “Indemnities™) against all claims which




Indemnitieis) shall be forwarded to the Concessionaire expeditiously and in any case
within 135 {fifteen) days of the receipt thereof by any of the Indemnities. Provided
further that the Indemnities shall have the rght but not the obligation. to cantest,
defend and litigate any Action by any third party alleged or asserted against any of
such Indemmities in respect of, resulting from, related to or ansing out of any matter
for which it is to be indemnified hereunder, and reasonable costs and expenses
thereof shall be indemmified by the Concessionaire. If the Concessionaire
acknowledges in writing its obligation to indemnify the Indemnities in respeet of loss
to the full extent, the Concessionaire shall be entitled, at its option, to assume and
control the defence of such Action at its expense and through the counsel ofits choice:
provided it gives prompt notice of its intention to do so to the Indemnitics and
reimburses to them for the reasonable cost and expenses incurred by them prior to
Lhe assumption of such defenice by the Concessionaire. In such case the Indemnities
shall not be entitled to settle or comprotnise any Action without the prior written
consent of the Concessionaire, which consent shall not be unreasonably withheld ar
delayed. This indemnity shall survave termination of this Agreement,

|xiv] Maintenance of Complaint Portal

{a} The concessionaire shall maimtain a *Complamt Portal® on its website which shall
be available to-all users of the Project Facilities nnd Services who shall be chuly
informed about availabality of the provision for lodging of complainis. The
Complamt Portal will also be linked to the Concessioning Authority webaite with
an alert system for realtime access to the complaints

(b} Concessionaire shall take action for just and fair redressal of the grievance and
submit a reply to the complainant within thirty days from the date of receipt with
a copy to Authority and maintain a proof of reply,

fel H concessionaire fails to address the grievance and the complaint makeés =
reference to Authority, it will issue ditections which shall be complied by the
concessionaire.

(1] Rights of Concessionaire
fi} Refinancing of Debts

The Cencessionaire in accordance with the provisions of this Agreement and the
provisions of the Drall Tripartite Apreement (Appendix-19) may issue borids to
refinance the debts raised and utilized by it from Senior Lenders for financing the
project for which Concessioning Autharity shall enter into Tripartite Agreement as
per the Draft Tripartite Agreement annesed at Appendix- 19

(4] Preferential and Priority Berthing

Normally, except for the prionity and preferential berthing that may be authonzed in
terms of guidelines issued by the Government from time to time, the Concessionaire
shall manage and operate the Project Facilities and Services on a first come - first
serve, common-user bagis, open to any and all shipping lines, imp
ship consignecs and receivers, and refrain from incdulgi
<AL #2
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discriminatory practice against any user or potential user thereol. However, il there js
a requirement to offer preferential or priority berthing to any one or more shipping
lines or vessel owners/operators o optimize the use of the Project Facilities and
Hervices, it shall be done in accordance with the prionity berthing norms agreed
between Concessionaire and Authority,

(iiff Unclaimed cargo
The Concesaionaire may at its cost;

E] alter obtaining prior written approval of the Commissioner of Customs or other
competent Government Authority and in accordance with the provisions  of
Applicable Law, deatroy or dispose off by way of public auction and/or tender, any
unclaimed carge, the charge of which has been taken by Concessionaire under or
pursuant ta thig Agreement, and always subject to provisions of MET Act and other
laws in this regard

{15} institute proceedings for recovery of unrealized charges, if any, in its name
and/or defend any claim made in respect of such cargo by consignes /owners. The
Concessioning Authority agrees te provide all reasonable assistance necessary in this
regardl to the Concessionaire,

le) Obligations of the Concessioning Authority

In addition to any of its other obligations in this Agreement, the Concessioning
Autharity shall arrange for and provide the following:

(i) Marine and Port Services

The Concessioning Authority shall provide/ cause to be provided, o the
Concessionaire, the [ollowing services:

{a} scheduling the entry, berthing and sailing of the vessels, pilotage and rowage
on-a non-discriminatory basis subject to priority berthing nonms and the sniling
schedule as determined by the Deputy Conservator of the Port depending on
individual ship charactenstics and tidal conditions.

(bl maintenance of the present draft available at the common user approach
channel and lagoon of the port at 14 m, except during monsoon months where
normal siltation n the approach channel and lagoon is expected and during
maintenance dredgng period:

fe) waterside salety and safety of navigation;

{dl  maintenance of the dredged depth slongside the berth at 15.1m, which
corresponds to a draft of 14.0m (Approximate) except during mnonsoon months
(including dredging period) when siltation is expected. The maintenance dredging
will be out as per the pre scheduled programme of the Pao DL
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] carry out capital or maintenance dredging operations, if any that may be
required to ensure the draft to be provided or maintained at the levels agreed under
this Agreement, with mimmum inconvenience to or dislocation of the Project
Facilities and Services;

i provision and maintenance of all general port infrastructure other than those
covered under the Concession, necessary [or management, operation and
menrienances of the Project Facilities and Services:

(gl provide for/put in place armngements for provision of Supporting Project
Infrastricture other than those covered under the Concession;

fh}  assist the Concessionaire in securing the assistance of CISF or the relevant
Gavernment Authority as mayv be necessary to prosecute any persons for any offence
commitied by them within the Project Site ; and

1] cvolve mutually acceptable mechamsm for shanng of common costs by
exiating and future termingl operators

[ Approvals

IThe Concessioning Authonty shall promptly grant approvala/ consents sought by the
Concessionaire as recpured under this Agreement subject to the Concessionaive
having complied with all Apphoable Laws/requirements in this regard,

(iil) Additional Land, Utilities and facilities.

In the event of land, utlities and facilities are found to be insufficient by the
Concessionaire for providing services as per the séape of wark at any time during the
concession penod, the Concessionaire may approach the Concessioning Authority for
providing additional land, utilities and faciliies. Concessioning Authority on being
approached by Concessionawe shall consider, subject to availability and provide
additional land, utilities and facilities if considered necessary for providing project
facilites as per scope of worle Even if authority is not in a position to provide
additional land, utilities and services, the Concessionaire would not be entitled to any
relaxation on the grounds that land, utilities and services are found to be insufficient
by concessionaire for providing services as per Scope of Work.

[iv) Reference to Adjudicatory Doard

In the event of Project becoming a Stressed project, Conceasioning Authority may
make a reference to Adjudicatory Board, after its constitution as per Article 1.4 of
this Agreement, for appraisal and review of the Projeet to sugges: measures to revive

the Project,




7.1[d) Rights of Authority

it} Il in the reasopable opinion of the Authority, the Concessionaire i8 in matenal
breach of its obligations under this Agreement for handling of cargo at the berth, the
Authority may, withoul prejudice to any of its rights under this Agresment including
Termunation thereof, by notice require the Concessionaire tn take reasonable
medasures lor the handling of cargo.

fii} In the event that the Concessionaire, upon notice as per 7. 1{difi) above fails 1w
handle carge at the berth as per Agreement within a reasenahle period, the Autharity
may takeover the performance of any or all the obligations of the Concessionaire to
the extent deemed necessary by it for handling of cargo at the berth; provided that
such taking over by the Authonty shall be of no greater scope and: of no longer

duration than is reasonably reguired.

7.2, TUtilitles and Services

The Concessioning Authority shall during the Concession Period provide access to
the Concessionaire to all infrasteuciure facilities and utilities including water,
electnicity and telecommunication lacilites necessary for the implementation,
operations and maintenance of the Project) Project Facilities and Services in
accordance with this Agreement, at rates and on terms no less favourable to the
Concessionaire than those generally available to commercinl customers availing
substantially cquivalent faclities and utilities. Provided unless otherwise agreed to
by the Concessiorung Authority;

{n) the Concessionaire shall make its own arrangements for Electricity from
Mangalore Electricty Supply Company. The nearest take off point for electricity is
avaable from substation at Bylkampady; the ROW permission will be given by the
Authority as per SoR.

(bj the Concessionaire shall make its own arrangements for water from Mangalore
City Corporation from the nearest available water line: the ROW permission will be
given by the Authority as per SoR.

ic) the Concessionaire shall, at its cost, and tw the satsfaction of the
Concessioning Authority, install meters (o measure the consumption of power and
water. The Concessioning Authorty does not warranty the reliability, quality and
quantity of water and power sind shall not be linble in any manner for the shortage in
or nen-supply of these utilities;

id) the Concessionatre may, at its cost, make alternate arrangements for power

ot
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Permits, if any, therefor,
7.3. Liability for shortfall in performance

In the event the Concessioning Authority, whether from the review of reports
submitted by the Concessionaire in accardance with the provisions of this Agreemient
or otherwise, observes that the Project /Project Facilities and Services do not comply
with the Performance Standards or fall short of the Performance Standards, the
Concessioning Authority shall caleulate the amount of Liquidated damages payahle
by the Concessionaire in accordance with Appendix 15 of this Agreement and
demand the Concessionadre by a notice in writing to pay the same within 30 (thirty]
Days and on failure of the Concessionaire to pay the same recover the amount frem
the Concessionaire. Provided that on receipt of the demand the Concessionaire tnay
make & written representation to the Concessioning Authority. which shall be
considered by the Concessioning Authority on merits. and the Concessioning
Authority may waive the liguidated damages in part or full, if it is satisfied that the
l-oncessionaire has been carrying out its obligations diligently and efficiently and the
shortfall to be waived was on account of reasons beyond the control of the
Concessionaire.

It is clarified that this provision does not prejudice the rights of the Concessioning
Authority upon a Concessionaire Event of Default as set out in Article 15 including
the Concesstoning Authority’s rght to terminate this Agreemaont which shall remain
unalfected,




